The James Madison Project

________________________________________________________________________


The James Madison Project

1250 Connecticut Avenue, N.W.

Suite 200

Washington, D.C. 20036
(202) 498-0011





    
 E-Mail: JaMadPro@aol.com
(202) 330-5610 fax




      
http://www.jamesmadisonproject.org




  

26 August 2008
Adrienne C. Thomas
Deputy Archivist (ND)
National Archives and Records Administration
8601 Adelphi Road
Room 4200
College Park, MD  20740-6001
Re: FOIA Appeal of NGC 07154
Dear Ms. Thomas:


I have received the letter from Ramona Branch Oliver dated 22 July 2008 responding to the 27 June 2007 FOIA request submitted by the James Madison Project (“JMP”) for copies of all National Archives and Records Administration (“NARA”) documents pertaining to discussions concerning the Office of Vice President’s ("OVP") compliance with Executive Order ("EO") 12958/13292 through submission of reports to the Director of the Information Oversight Office ("ISOO") relating to OVP's security classification program. 

In the above letter, Ms. Oliver claimed that 169 pages of responsive documents were being withheld in full pursuant to Exemption 5 of the FOIA, 5 U.S.C. § 552(b)(5), which pertains to certain inter- and intra-agency communications protected by the deliberative process privilege. We appeal this decision on the following two grounds:

1. Exemption 5 does not apply to final opinions, including concurring and dissenting opinions, or statements of policy or interpretations made by an agency. 5 U.S.C. § 552(a)(2)(A-B). The deliberative process privilege only protects materials that are both "predecisional" and "deliberative," while those that simply state or explain a decision the government has already made or protect material that is purely factual do not fall within the scope of the privilege. See Judicial Watch, Inc. v. DOJ, 365 F.3d 1108, 1113 (D.C. Cir. 2004). Any opinion drafted by the ISOO or its employees regarding its interpretation of the OVP's compliance (or lack thereof) would arguably constitute either a final opinion or a purely factual analysis, therefore constituting a mere "statement of interpretation," as opposed to an actual predecisional deliberation. 
2. According to the 26 June 2007 letter from David Addington to Sen. John Kerry released to us through this request, the Executive Office of the President (“EOP”) and the OVP are not considered “agencies” by the Executive Branch. Therefore, the protections of Exemption 5 cannot be extended to deliberations of a “non-agency.” See Dow Jones & Co. v. Dep’t of Justice, 724 F. Supp. 985 (D.D.C. 1989), aff’d in part, rev’d in part, 917 F.2d 571 (D.C. Cir. 1990) (concluding that the only deliberative process to which a letter from the Department of Justice to the House Ethics Committee might relate was that of the House committee). Therefore, opinions and comments drafted by ISOO or its employees and then communicated to either the EOP, the OVP, or a Congressional office are not, by definition, “inter-agency communications,” and therefore are not protected by Exemption 5.

In addition, we request that a search be undertaken for more legible copies of the following three released documents (attached to this appeal):

A. 9 January 2007 letter from J. William Leonard to Alberto Gonzalez, with attachments (pp. 000133-000142);
B. Hand-annotated regulations regarding OVP security procedures (pp. 000513-000517); and
C. 22 December 2003 letter from J. William Leonard to Toria Nuland (pp. 000534-000535).


Lastly, the 24 April 2007 email from Robert Skwirot to William Bosanko and Gregory Pannoni (Subject: Revised Time Line) (also attached to this appeal) appears blank, which suggests that there was an attachment to the email. Please provide us with this attachment and any other attachments that were attached to emails already released to us.


As stated in the memo emailed to Ramona Branch Oliver’s attention on 4 June 2008, we request that any documents or records produced in response to this request be provided in electronic (soft-copy) form wherever possible. Acceptable formats are .pdf, .jpg, .gif, .tif.


Your cooperation in this matter would be appreciated. If you wish to discuss this appeal, please do not hesitate to contact my Director of FOIA Operations Kel McClanahan at Kel@JamesMadisonProject.org or 301-728-5908.


Please respond to this request by email to Kel@JamesMadisonProject.org or by fax to 240-681-2189.  If postal correspondence is necessary, please have all return postal correspondence addressed specifically to the attention of Mark Zaid (not Kel McClanahan) to ensure proper delivery.






Sincerely,
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Mark S. Zaid







Executive Director

MSZ/km
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“Knowledge will forever govern ignorance, and a people who mean to be their own Governors, must arm themselves with the power knowledge gives.”

James Madison, 1822
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