
ROUTING AND TRANSMITTAL SLiP 
(Nama, offi ce symbol or location) 

J. Michael Kelly 
counselor to the 

In addition to the attached information 
we have discovered an additional item you 
should know about. 

For two months NSA and DOD have led us 
believe they discovered the four overhearings 
at issue three days after the affidavit was 
signed, specifically on August 16. It now 
seems that that may not be correct for we 
have been recently advised by CIA that they 
told NSA of the overhearings on June 2, two 
months before the Secretary signed his 
affidavit. Needless to say, this is most 
distressing to us to find we have operated on 
a faulty premise for the better part of two 
months. 

Do NOT use this form as a RECORD of approvals, concurrences, 
disapprovals, clearances, and similar actions. 
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REMARKS 

Re: Ellsberg, et ale v. Mitchell, et ale 
(D.D.C.) Civil Action No. 1879-72 

Here is another problem involving 
Department of Defense and the Ellsberg 
case. We need a new, complete and accurate 
Affidavit from Secretary Brown to replace 
the one he previously signed, one which 
we subsequently determined to be incomplete 
and therefore misleading. 

For your background, I have attached 
three letters to alert you and the Attorney 
General in the event Deanne Siemer or 
Secretary Brown brings the matter up. If 
they do, you can contact Mr. Calhoun on 
Extension 3885 in my absence. 

Do NOT use this form as a RECORD of approvals, concurrences, 
disapproval s. clearance s, And similar actions. 

FROM (lY.,.._. ollie •• yrnbol or 10Clltion) !~ ~ ,0 OAU 

Benjamin R. Civiletti, ~ ~ r-0_S_r_-_l_~_1_9_7_7~ 
Assistant Attorney Gen6 PHONE 

Criminal Division 
OPTIONAL FORM 41 
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(l;SA FPMR (4ICFRI 100-H.206 
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Deanne C. Siemer 
General Counsel 
Department of Defense 
Washington, D.C. 20301 

oct 1 3 1977 

Re: E11sberg, et a1. v. Mitchell, et a1. 
(D.D.C.) Civil Action No. 1879-72 

Dear Ms. Siemer: 

This is in reference to your letter dated 
October 8, 1977, requesting that Secretary Brown's 
Affidavit dated August 13,,1977, be filed promptly. 
I regret we cannot do so, for as Mr. Calhoun out­
lined to you in his letter of October 6, 1977, the 
Affidavit is now incomplete and therefore misleading. 
Under those circumstances, I am sure you will under­
stand why we cannot file it as you, request. 

The only course of action we can follow now is 
to prepare a new, complete Affidavit addressing the 
four points outlined in Mr. Calhoun's letter. And 
to minimize the risk of any additional problems, 
the new Affidavit should be r!2!viewed by the Special 
Litigation Section before it is submitted to the 
Secretary for his signature. 

While I s~are your interest in seeking a prompt 
resolution of the problem, it is fortunate that the 
August 13 Affidavit was not filed, especially where 
it'is being submitted to correct a previously filed 
Defense Department Affidavit and where a supplemental 
Affidavit would then be necessary to clear up the 
matter. The most effective presentation of a claim 
of privilege requires, it seems to me, an 'accurate 
and complete' Affidavit be filed. at the outs'et. 
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SUBJECT: Ellsberg, et al. v. Mitchell, et al. 
(D.D.C.) Civil Action No. 1879-72 

be 
For all these reasons, a new Affidavit should 

prepared and filed promptly. 

.' 

Very truly yours, 

Benjamin R. Civiletti 
Assistant Attorney General 
Criminal Division 
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GENERAL COUNSel OF THE DEPA~lMENT OF DEFENSE 
WASHINGTON, O. C. 2G30 1 

. ' 

George Calhoun 
Chief, Special Litigation 
Criminal Division 

. Department of Justice 
Washington, D. C. 20530 

Dear Mr. Calhoun: 

Section 

Re: 

October 8, 1977 

RECEIVED 
OCT 111W7 

&iJt:Chij Io..tiaation Section 

Ellsberg v. Mitchell 
(D.D.C.) Civ. No. 1879-73 

The Secretary's affidavit dated August 11, 1977 should 
be filed ·promptlY. Should supplemental information be needed, 
we will consider a supplemental a~fidayit. 

As you know, the four additional docUments discovered 
by CIA in its files are not in the·custody .or control of 
the Department of Defense. The Director of Cen~ral Intelli­
gence has extensive responsibility for protecting sources 
and methods of intelligence-.. . If he determines that it is 
not necessary to protect these docunents, then a claim of 
privilege would not be proper. I have asked for a final 
determination in that regard from Admiral Turner and should 
be able to advise you shortly. If it i~ necessary to pro­
tect the 90cuments, we will provide a supplementary 
affidavit, bu~ the Secretary's affidavit will not be 
amended. 

If necessary, the Deputy Director of NSA will provide 
an affidavit as to the reasons why the agency initially 
denied any interceptions of Ellsberg and later discovered 
two documents. I have asked-Mr. Banner. to prepare a draft 

~ ., for your review. 
" 

Please advise Mr. Andrews of this office prior to any 
contact with the. court in this matter that aff~cts the 
Department of Defense. I have asked Mr. Andrews to be 
prese~t at any hearing or meeting with the Judge. 

- . Sincerely, 

'bL~~ 
Deanne C. Siemer 

____________ -:...-----~--=. , ... L. __ ~ __ ··_·· 
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eyped 10-6-77. 
GWCiBCF lanmlg'aD I imc 
145-12-1819 

October 6, 1977' 

,,: .. 

Ra. DlaaMa C. Siemer 
Genoral CoUllsel 
Depart::ut3ltt.:. of Dof6n.O 

, tfa~hiilgtoll. o. c. 20301 

. .... Bll~rq. ot. al. v. ~l1tcllftU" et .l~ ... 
.,(n.p.clIl cf.v~.l.!~:n r:o. lBl~::72 

,' . .t • 

Hor thIS past. thr.a er fO\lr ..,nt·u ~~a have ~1en havJ.n,; 
• J\ilJ';QQr of conyat' sat 10na with IW8sr8. AndX"J.lWs alXl B~6r 
coneerniD1 tho ~bov. capti..atGCl cat'KI .00 i."l pa:ct:1cDlar a!l 

affidavit t,bQ seuetezy of Defense aat fUo. 

on AUg'U8t. 1.3. 1977 .. t.b..i!t 'SecretL""Y (tI(cCQ'tcK! an eff.1d~vit. 
. claJ.ming privilege aa to (Mrt2lin matt()~iI. bat that sffi&svlt. 
vas. as WQ haft expLDinQ4 a Ilombor oj! t! .. ·lV,iUl. incomplet.e. :tt. 

I Cloee .DOt iti.clude four adc!it.1onel llaftUlse J)e~nt in'btrcept:l::nls 
whiob wara located very soon after t.1le tlUidavit was ~t:.'Ud. 
(CI& h~. adville4 it will POt clam p.riy1.1~a ea to thaaa 
J..tttercepf:.1ons. ) , . . ,:; i 

1ft additJ.on. tbno BMitional li:$iIW of information ml.1st 
be !nelu~ed 1n the aff.f.dav1+:.· (1) Parll-grs:m 9C of tb.IJ lat(.u';t 
afticlI"4it re2ar8 to (r01:t.tt interceptioDs tJhich' were dltS~..1.wlted 

... ';_ r to t.he stato Il.prt~~tt bilt t4r,t'.:.111 not r~.flectt!4 1A t.ha 

.' . 

" . affJ.d.:vit. w. IXRI tu·,\1!;.~st .. "li5 that copi.oo Qf th« other att.'3~­
_rft~ '\;;~re &1.0 41s4ferlli1'.ated to other ag'snej.-1IJ in add1~1ont.o 
th~(j.1l .r.,)flac:~ on t.h3 attacbmellt!l. ~he ef.fi4f1vlt ahollld klra 

• cUni)'od t.o .r~rlect the;se POint.s, t~) ,A .tatemeat .boolcl be irLcl"""led 

Z'ec::ord~ I 
~nl' 
section 
J'lannngiln 

.... 
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. 1ft tb.4!) affidavit explaining when Daiense D • ..:-partment first 
41acove:od the ove.rbearuJ.qB listed to cleat' up I'tny po.33ib13 
auggostion t.hnt i;he rea.ponSCllJ prev!oualy filed by tila 
Defe.'lDft . DE!p.~rt.mont a:td Qth;~r .cgoRciea. w"'r::: :;~)t intentionally 
falu~. Our dif£lcQltyhc~~. of courso. is t;}~ iaok that 
.fter·D~fcn~e d6~ied any 1nt~rcQPtlons as to ~nn1el Ellsborq. 
two wero later diaeove=~d ond they reflect th~y vare 
dl£51!J;z,~ ::t~ted to otner Bq.anciGB 1iIhich ad alII!:;) dQ.Q.ted havi~ 

! lnforl"t1."tion c:o.nc:.rning thlff intar~9t1orut {n~~ti~ a9'~nal4l9 (litl 
DOt r~ltijill copies of. the ~",!)8.aq.tI. r.ceiV~1(! fJ."\""'1\1 DQfenu=a) ~ E:O 
tIM dtt:.;l th~ j..nt.rcepti~';}:l ~r. aiGcove.~'O-1 will .be h'lllpftll 
to altow tho oriqinal .rG~pon.$S ww:&. not intent.ionally !Dlscu 
(3) ~hG affidavit .hou14 also contain tbe bas~. fo~ the 
ztIqUe-ata to Defense from the ¥\'Irion, aqancloa asking DoionsG 
to eng-agoa 1a the intcreopt1cn lIc:ti vity. In Bhort. tha 
atfidavlt dlOla14 contain trA re."UJOIUI 'W!\y CIA, for examplo. 
vaAte" Daf0Me to conduot tl"A utorceptiOD. actio"ity t!NIt rllslllt'Xl 
Ia the •• o'1Grhaar.inqa. W«l always aclude this kind of 1nfc~tion 
La FDIan.] Cl:A affidavits g:o it will' allow t;':le COart an 
opportan:1ty to det.ermine that the activities wera legitim3!.. 
iatorcept.ioD progl:8:.w. 

All of this informatioA baa bun explaincd at length 
. aD4 in c!etail to H:. Andrew. elld )ir. BM.Da:c'. Unfortunately. 

- we flaw literally J:W\ out of t..i.JIN to fU. this affidavit. 

FOr the paat coopls of moDtbs we have e-::!pla1nl1td thJo:t t.ho 
coa.rt bad a l'rotect.ive order QDder cons1de.r~tl.c!\. acd w:ten 
it WlJ aignsd WQ 'WOuld ~ rt."\-q;uired t.o f114 ~dth1n a day cr t,~,·;,) 
all of thA inf,rmatioa ond claims ofpr1vil~go then outstandil~l. 
Mr. ~.ud.:Gws. quite Wlderstall.debly col.cemed ttiat th-s- ...,.... 
Aer.eta.ry .bculd I'101: u.ve to cmtinaally a1,;'\\ affJA.,...,ite 

..• Uc:b llh::ke4 IJuff1c1ent 1.uformatioD, tI~g.Qt.t'·d -we advlt''lil him 
of all of the IleQ088ary Ch:lWJEa with tl~. dndorataedbg t.hat. 
be would p.repare a .Dew afflttavit an4 ask tbi.! i!.ec:rettu:y to 
.J.p it tho dlfy the coGrt aiCjne4 tho protoc: ti ~e order. We 
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providad hb t...'w information an4 on sopt.embar 20. 1971. th'i 
'Ooart oigned the ord5r. We then ~aited am long as wo'eoald 
to fllQ O~ A~zwers and ~i:iaavlts in ozaor to give tha 
5QcrQ.t~ry an Of1.~Jrb:nity to ttL:.:cuss ancrt ... "ler f~!'olllc:n 'With 
the AttorllOJ' GG-liural if M 'Wiahed. ,Bit d1d not. 60 we £iled our 
Iln5Wera end aftld3vita en septembor :a8. 29 1l1'1·,1 30 (\-ratting 
tttl1 the var.l Imut to fila the combinad OO:C-CIA ans,.,e.r and tha 
C:tA alaia OR t.ha JOth). 

ThG 'only cut&t.l1din~ pleading- r"ow remaininr.l to ~ 
filed 1 .. t.ho S4;oretaryf!8 aftida"lt~ .and we C8::'l1Ct fUG it 1r:a 
ita p~seAt fOL"m - ~ it must eit.h.or be corrected or 
lJupple~nt.d. %n any eVG1'lt, it si:Jply baa to be fUel! 
proJlt)t.ly l:K!:forft the eow:t:. dillcoVGrs' 'it 10 misuing. 

. , Sholll4 l'O" haw. any q~!itlOD., I w1l1 t...ry to alUN~r t..1ta:a, 
kt in tb.1J __ !NIlil. % l\1\lat e4v1M you that »boule! the CC1Ut 
diAeOver the affid8vit is miasing. we wil1 haVB DO CL~olc. Dat 
to adviso it of tbia ba¢~grOQM iD ordor to exp.L1iD w1\y we b~ve 
DOt CO""..!p11ed w1'tb. ita ord'3!: and Dlet 0" filiJ4g d.adlino. (Zi.n 
extonaion of time is not plsa1bl., for we previously CJQvised 

, the COart 'tN)'ve.re prepa:od to file OU a1'1S\'3ers believi.n9. at 
_·'that tJ.m.tJ, t.be latest. affidavit. of the secretary WID. complete 

aDd ac:eurate.) , , 

'to 

W8BSl1 RESPOB'S:t BY Im~ l):t1\3C'rOR OF 
CEm.'1'.AL .I!tfJl!t.LIGl:SCB ·m BIt1 enICVJ.. 

'Cl.PACrr.t em DIS O~. nz~ l.ND O!t 1U."1!l\I3 
or 'fS SECR£'A~"« 01" J)3F!:l~$. DI KIa OJ'PiC%l\L 
CARACXT"l' 'to PtAL"1l'lJ'l'S' FIRS'r (5:aPTI!JG.Blt 19, 
lt72) l1fl'~OJUES. AS llODD'l.ED. IWD N 
I'LAllft'nTS' FOR'l':ttn (AUG;.JST 8 .. 1973) D1'1'El'tRO(1.A-
~a:n:s. AS JI.01)IJ'DD ' 
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whicb was served and filed on septembar 30. 1977. You vill 
IlOto tllI~t. thill responsa is covered by t.he ccurt" 8 pr.otec:tivoJ 
ord,.t' of Septa'llbor 20, 19",7. b)' re~::!10~ of ~ha 1nformtrt..;:ioll 
re17;t.inq to third parties contained in ~ab3 00:0-1 - - nOD-oJ. 
rm~ CIA-l - .. ClA-4.. 

:: ... 

'~ ,.':". 

,-" ." 
~ : .. 

I' 

'J.:,. , 

.' 
, .. 

sincerely. 

~ GZO~a ". CJ\Lh1O!1l~, Chicf 
Spec.lalLitigation S;sction 
Criminal Division 
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, . , .. - , 
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