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26 May 2008
Marilyn L. Falksen
Chief, Initial Request Staff
Office of Information and Privacy
Department of Justice
Suite 11050
1425 New York Avenue, NW
Washington, DC  20530-0001

Re: FOIA Request – State Secret Privilege Declarations
Dear Ms. Falksen:


This is a request on behalf of the James Madison Project under the Freedom of Information Act, 5 U.S.C. § 552, et seq., for copies of any and all declarations or affidavits filed by the Attorney General (or his designee) in the following lawsuits wherein the State Secrets Privilege was invoked:

(1)
Black v. Sheraton Corp. of Am., 371 F. Supp. 97 (D.D.C. 1974) 

(2)  
United States v. Felt, 491 F. Supp. 179 (D.D.C. 1979)
(3)  
United States v. Felt, 502 F. Supp. 74 (D.D.C. 1980)
(4)
Ellsberg v. Mitchell, 709 F.2d 51 (D.C. Cir. 1983)

(5)
Molerio v. FBI, 749 F.2d 815 (D.C. Cir. 1984)

(6)
In re United States, 872 F.2d 472 (D.C. Cir. 1982)

(7)
Kinoy v. Mitchell, 67 F.R.D. 1 (S.D.N.Y. 1975)

(8)
Jabara v. Kelley, 75 F.R.D. 475 (D. Mich. 1977)

(9)
National Lawyers Guild v. Att’y Gen., 96 F.R.D. 390 (S.D.N.Y. 1982)

(10)
Att’y Gen. of United States v. Irish People, 684 F.2d 928 (D.C. Cir. 1982)

Please note that the listed case citations are for reference purposes only to assist with identification of the relevant lawsuit and files, and is not intended to be relied upon for the specific proceeding in which the declaration or affidavit was filed (i.e., it may have been filed in an earlier proceeding in the noted lawsuit). In addition to the offices covered by the Office of Information and Privacy, these documents may also be found in the Executive Office for U.S. Attorneys, the Justice Management Division, the National Security Division, and the Office of Legal Counsel.

If you deny all or part of this request, please cite the specific exemptions you believe justify your refusal to release the information or permit the review and notify us of your appeal procedures available under the law. In excising material, please “black out” rather than “white out” or “cut out.” 



We are hereby requesting a waiver of all fees. The James Madison Project is a non-profit organization under the laws of the District of Columbia and has the ability to disseminate information on a wide scale. Stories concerning our activities have received prominent mention in many publications including, but not limited to, Washington Post, Washington Times, St. Petersburg Tribune, San Diego Union Tribune, European Stars & Stripes, Christian Science Monitor, U.S. News and World Report, Mother Jones and Salon Magazine. Our website, where much of the information received through our FOIA requests is or will be posted for all to review, can be accessed at http://www.jamesmadisonproject.org. Prior requests submitted by our organization have all received fee waivers.


The invocation of the State Secrets Privilege is always of significant interest to the public. Numerous news articles have led to an increased interest in the topic. In fact, on February 13, 2007, the House Committee on Oversight and Government Reform held a hearing at which I appeared as an expert witness on the Whistleblower Protection Enhancement Act of 2007 that included provisions pertaining to the State Secrets Privilege.


Never before have any of the declarations or affidavits submitted by an agency head been released to the public. The copies that are sought after in this request led to the dismissal of the stated lawsuits and the contents of the requested records contributed if not outright mandated that result. The release of this historic information would significantly contribute to the understanding of the information provided by the government to the courts when considering the State Secrets Privilege.

Please respond to this request within 20 working days as provided for by law. Failure to timely comply may result in the filing of a civil action against your agency in the United States District Court for the District of Columbia. Your cooperation in this matter would be appreciated. If you wish to discuss this request, please do not hesitate to contact my Director of FOIA Operations Kel McClanahan at KellyBMcC@gmail.com or 301-728-5908.

Finally, please have all return correspondence addressed specifically to my attention to ensure proper delivery.







Sincerely,
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Mark S. Zaid







Executive Director

MSZ/km
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“Knowledge will forever govern ignorance, and a people who mean to be their own Governors, must arm themselves with the power knowledge gives.”

James Madison, 1822
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