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           17 July 2007
Melanie Ann Pustay

Director, Policy and Litigation

Office of Information and Privacy

Department of Justice

Suite 11050

1425 New York Avenue, N.W.

Washington, DC 20530-0001
Re: FOIA Request – OVP Compliance with EO 12958
Dear Ms. Pustay:


This is a request on behalf of The James Madison Project (“JMP”) under the Freedom of Information Act, 5 U.S.C. § 552, et seq., for copies of all internal Department of Justice (“DOJ”) documents pertaining to discussions concerning the Office of the Vice President’s (“OVP”) compliance with Executive Order (“EO”) 12958 through the submission of reports to the Director of the Information Security Oversight Office (“ISOO”) relating to OVP’s security classification program.  Enclosed please find copies of news articles from U.S. News and World Report and Newsweek referring to the controversy over this issue, as well as letters to Attorney General Alberto Gonzalez “(Gonzalez”) from ISOO Director J. William Leonard (“Leonard”) and Congressman Henry Waxman (“Waxman”) requesting an interpretation of OVP’s obligations under EO 12958.   

Should a document have originated with a third-party agency and require referral, please notify us of the referral and identify the agency in question. If you deny all or part of this request, please cite the specific exemptions you believe justifies your refusal to release the information or permit the review and notify us of your appeal procedures available under the law. In excising material, please “black out” rather than “white out” or “cut out”. 


Additionally, we are hereby requesting a waiver of all fees. JMP is a non-profit organization under the laws of the District of Columbia and has the ability to disseminate information on a wide scale. Stories concerning our activities have received prominent mention in many publications including, but not limited to, The Washington Post, The Washington Times, St. Petersburg Tribune, San Diego Union Tribune, European Stars & Stripes, Christian Science Monitor, U.S. News and World Report, Mother Jones and Salon Magazine. Our website, where much of the information received through our FOIA requests is or will be posted for all to review, can be accessed at http://www.jamesmadisonproject.org. Prior requests submitted by our organization have all received fee waivers.


We are also asking for expedited processing.  The 1996 amendments to the Freedom of Information Act permit expedited processing when a “compelling need” exists. See 5 U.S.C. § 552 (a)(6)(E)(v). Specifically, “compelling need” means “with respect to a request made by a person primarily engaged in disseminating information, urgency to inform the public concerning actual or alleged Federal Government activity.” Id. at § 552 (a)(6)(E)(v)(II). The Department of Justice has adopted internal regulations governing expedited processing and has determined that a "compelling need" is deemed to exist where the requester can demonstrate “the information is urgently needed by an individual primarily engaged in disseminating information in order to inform the public concerning actual or alleged Federal Government activity.” See 28 CFR § 16.5(d).


There can be no question that the information sought would contribute to the public’s understanding of government operations or activities and is in the public interest.  Over the course of the Global War on Terror, numerous documents from a host of executive branch agencies have been released, detailing the legal and policy considerations that have formed the basis for discussions on a wide-range of national security policies.  One example was the DOJ’s disclosure of memoranda that originated in its Office of Legal Counsel and which formed a critical component of U.S. policies concerning detention of terrorist suspects.  Given the highly-publicized nature of this particular controversy and its relation to safeguarding classified information, detailing the span of arguments considered will clearly contribute to the public’s understanding of government operations or activities.


With respect to expedited processing, as explained above, JMP has been and continues to be primarily engaged in disseminating information on a wide scale and clearly falls within the scope of the statute.  A “compelling need” exists due to the critically important legal questions that have already been raised by Leonard and which Waxman’s letter clearly identified as pressing and demanding immediate attention by Gonzalez.  Failure to identify and disseminate the information regarding DOJ’s lack of action this far on the issue could result in continued potential violation by OVP of its obligations under EO 12958 as well as frustration of ISOO’s statutory obligations.

The DOJ is required by law to respond to this request within 20 working days. 

However, the DOJ is required to issue a determination on the request for expedited processing “within 10 days after the date of the request.” 5 U.S.C. § 552 (a)(6)(E)(ii)(I).  Therefore, the DOJ’s response is due on or before July 27, 2007.  Failure to timely comply may result in the filing of a civil action against your agency in the United States District Court for the District of Columbia.  Please note that the denial of expedited processing should not interfere with the normal processing of these requests.  


Your cooperation in this matter would be appreciated. If you wish to discuss this request, please do not hesitate to contact me at either (202) 498-0011 or my law office at (202) 454-2809.


Finally, please have all return correspondence addressed specifically to my attention to ensure proper delivery.








Sincerely,








Mark S. Zaid








Executive Director
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“Knowledge will forever govern ignorance, and a people who mean to be their own Governors, must arm themselves with the power knowledge gives.”

James Madison, 1822
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